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Alrport Zoning Act | /f-—-—a- o
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Honorable William P, Strange
State's Attorney
Lawrence County
Courthouse _ :
Lawrenceville, Illinois 624

Dear Mr, Strange:
I have yo you ask whether extensive
goning 1is authorized by AW

ch, 15 1/2,  For the reasons herecinafter
stated, n that land use and height restriction
goning & r the Act, but only to the extent that

it is neceny ent an airport ha#ard.
8eftion 11 of the Act (I1l. Rev. Stat. 1979, ch.
15 1/2, par. 48,11) sets forth the following legislative find~

ings and declarations:
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"It is hereby found that an airport hasard
endangers the lives and property of users of the
airport and of cceupants of lend in its vieinity,
and also, 1if of the obstruetion type, in effect
reduces the size of the area available for the
landing, taking-off and maneuvering of aircraft
thus tending to destroy or impair the utilicy of
the airport and the public Iinvestment therein,
Accordingly, it is hereby deelared: (a) that the
creation or establishment of an airport hasard '
is a publie nuisance and an fnjury to the
gogmgnigy served by the eirport in question;

*

"Atrport hazard” is defined in section 3 of the Act (Ill, Rev.
Stat. 1979, ch. 15 1/2, par. 4%.3):

"'Alrport hazard' means any structure or
~ tree or use of land which obstructs the airspace
required for the flight of afveraft in landing
or taking-off at an airport or is otherwise
hazardous to such landing or taking-off of airvcraft.”

"Alrport hazard area" is defined in section 4 of the Act (111.
Rev., Stat. 1979, ch. 15 1/2, par., 48.4):

“'Airport hazard area‘ mesns any area of
land or water, or both, upon which an airport
hazard m&ghs be established if not prevented as
provided in this Act, ineluding any such area which
has been declavred to be an 'airport hazard area'
by the Depsrtment in connection with any airvort
approach plan adopted by the Department.”

Section 13 of the Act (Il1. Rev. Stat. 1979, eh. 15 1/2, |
par. 48.13) authorizes every political subdivision having an‘
airport hazard area within ite limits, to adopt and enforce
airport zoning regulations: , |

"In order to prevent the creation or estab-

.lishmanz of airport hazards, every political sub-
division having an airport hazard area vholly or
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partly within its territorial limits may adopt,
administer and enforge, ¥ ¥ ¥ airxport zoning

regulations for that part of sueh airport hazard
area which i{s withian 1ts territorial limits ¥ * & ,
* & %

Such regulations may divide such area into
zones, and, within such zones, specify the land
uses pernitted and regulate and restrict the
height to which structures and trees may be erected

. or allowed to grow.”
The Division of Aercnautics of the Department of Transportation
is given similar suthority by section 17 of the Act (Ill. Rev.
 Stat. 1979, ch. 15 1/2, per. 48.17),

Since section 3 of the Act defines "alrport hesard"
as any structure or tres or use of land which obstructs the
eirepace required for the flight of aireraft in landing or in
taking-off, or which is othervise hazardous to such landing
or taking-off, land use and height vestriction zoning are both
explicitly authorized under the Act.

You have inquired whether extensive height and land
use zoning restrictions ere authorized. The restrictions can
be only as extenalve as the airport hazard or hazards they
are designed to forbid, eliminate or vemove. Section 13 of
the Act authoxizes airpoxt goning restrictions to prevent the
creation or estsblishment of alrport hazards. An "airport
hazard” 1s defined in section 3 of the Act as:

"'Afrport harard’ means any structure or
tree or use of land which obstructs Lhe alrspace
required for the filight of aircraft in landing or
taking-off at an airport or is otherwise hazardous

to such landing or taking-off of airerafe.”
(Emplhiasis added.) :
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Afrport zoning regulations under section 13 can
therefore (1) divide an alrport hazerd area into zones end can
specify the land uses permitted therein; and (2) regulate and
restrict the haight cb'whieh structures may be srected and
trees allowed to grow, but each heipht restriction and each
land use restriction will need to be supported by evidence
that the structure or tree or use restricted does or would
obatruct the alrspace, or is or was otherwise hasardous to
the landing or taking-off of aireraft.

Although the Act gives express authority to restrict
height and land use, that autherity is only for narrow soning,
niot general. Such restriction can be imposed only on the
condition that it eliminates or re&ueas.an eirport hazard.

For example, the question whether restrictions on residential
uses in an airport hazard area are permissible under an airpoﬁc
hazard zoning Act, {s discussed in Xantor, The Legal and
Institutional Framework For An Alrport lNoise Compatibiiigz
Land Use Progvam, 10 U, Mich. J.L. Ref. 447, 462-63 (1977):

" " " R

Alternatively, it nay be poasible to zone
for nolse-compatible development under the
authority of a2n airport hazerd zoning act,
Authority granted to local governments under
airport hagard szoning acts is limited to raegu-
lation for the purpose of preventing ’the creation
or establishment of alrport hazards.,’ Zoning
for the purpose of promoting noise-compatible
development may be within the mandete of the
statute 1f incompatible developnent 1g considered
an 'airport hazard.' The FAA has defined 'atrport
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hazard' to include 'any structure or object of
natural growth located on or im the vicinity of a .

public alrport® which ia ‘'hazardous to such landlng

- or taking off of aircraft.' Many stetes have A
similar definitions, To find that noise-compati-
bilicy controls are within the avthority of an
airport hazard aoning act requives proeof that
incowpatible development 18 hazardous to aircraft
landing or taking off at public airports. Since
chnigxgraeiongl procedures that are used to
vinimize noise impact result in a higher level of
risk to aireraft, noise-incompatible development
usy vepresent & hazard to aivcraft, * % *

* AW w o

| - There {s support for the approach suggested in
Kantor's concluding sentence in the finding in section 11
of the Act that an alrport hagard uhichzis an obstruction
"in effeet reduces the size of the area available for the
landing, taking#nf£; and maneuvering of Aircraft“. Reducing
the size of the area tends to impair ﬁha utility of the
airport, according to ths findings in section 11, sinee.a
use of land may be an obatruction and therefore an airport
hazard, and sinece express powar to specify levels of use ie
conferred, land use restrictions for an airport hazard area
would appear to be warranted,

On the basis of the above discuseion, it is wy
opinion that the Act permits both height restriction andllahd;
uge zoning within the airport hazard ares on the development
of single-family and commercial multi-family dwellings, if
such development would reeult in an airport hazard as defined
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in section 3 of the Act.

‘Vexry truly youra,

SERA




